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A PUBLIC INTEREST LAW FIRM DEDICATED TO SERVING INDIVIDUALS
'WITH DISABILITIES NATIONWIDE FOR. MORE THAN 30 YEARS




May 24, 2010

Re:  Fernald Developmental Center and other ICF/MRs






Opposition to Senate Floor Amendments 539 & 570

Dear Senator:

We are writing to express our support for the Commonwealth’s Community Services Expansion and Facilities Restructuring Plan and our strong opposition to the proposed Senate floor amendments 539 and 570.  We believe these proposed amendments would violate the community integration mandate of the Americans with Disabilities Act (ADA), and the U.S. Supreme Court’s decision in Olmstead v. L.C. , 527 U.S. 581 (1999) and would have dramatic negative fiscal implications for the state budget and for people with disabilities.

The Disability Law Center is the Commonwealth’s protection and advocacy system, representing the interests of people with developmental disabilities under the federal mandate of Protection and Advocacy for Persons with Developmental Disabilities (42 U.S.C. 15041-15045).   The Center for Public Representation is a non-profit public interest law firm which has championed systemic litigation on behalf of people with developmental disabilities both in Massachusetts and across the country.  Our organizations appeared as counsel in the Ricci litigation, successfully supporting the right of the Commonwealth to close the Fernald Developmental Center.

If passed,  amendments 539 and 570 would prevent the Commonwealth from closing or consolidating Fernald and other costly and antiquated ICF/MRs without further study and/or express permission of the legislature. 

•  The Proposed Amendments Violate the ADA Integration Mandate

The Olmstead decision specifically prevents states from adopting or requiring plans that are motivated by "the State’s endeavors to keep its institutions fully populated…”  527 U.S. at 605-06 (emphasis supplied).  The Supreme Court held that unnecessary institutionalization is a form of discrimination prohibited by the ADA.

The proposed amendments would require plans and adopt a standard in conflict with the ADA, preventing any steps to close institutions “through attrition, layoffs or any other means.”  Amendment 570 would lift this prohibition only if the legislature approved a study to be completed in the future.

•  The Amendments Would Impose Dramatic Cost Increases 

The existing Restructuring Plan contemplates the closure of Fernald and assumes $42 million in savings as a result.  If the amendments are approved, these savings will not be realized, requiring additional budget cuts or revenue increases.  Similarly, projected future facility consolidations will be delayed, with the related loss of projected savings from these facilities and the concomitant need for additional cuts elsewhere.  

Costs of institutionalization are approximately 2.5 times the average cost of community based services. Assuming 64 people remain at Fernald in FY 2011, the estimated cost of staff, fuel, etc. is $15.6 million, exclusive of needed capital repairs ($43 million in 2001 dollars just to comply with the  ADA’s architectural requirements).  Capital repairs for other facilities slated for consolidation or closure would be even more dramatic, imposing significant new budget demands on the Commonwealth.  Such costs would further drain resources for individuals living in the community many of whom are already at risk of future institutionalization because of existing cuts to services.
•  Resulting Cuts to Community Services Would Lead to Further Violations of the ADA
The U.S. Department of Justice (DOJ) has cautioned that as states manage budget cuts in an economic downturn, the ADA mandate to avoid the risk of unnecessary institutionalization may not be compromised.  The DOJ’s Principal Deputy Assistant Attorney General for Civil Rights recently stated:

A state cannot choose to solve a fiscal crisis by taking steps that impede integration when other available solutions would promote integration.

While tight budgets may affect how and how quickly a state complies with the ADA’s integration mandate, they do not relieve the state of the obligation to take effective steps to end inappropriate institutionalization.   A state that does not have a comprehensive, effectively working plan to serve people with disabilities in the most integrated setting appropriate cannot avoid the application of Olmstead by simply pointing to a fiscal crisis.

The DOJ has recently aggressively pursued Olmstead claims to promote and protect community integration, including participation in Olmstead litigation in Connecticut, California, Florida, Georgia, Illinois, New York, North Carolina, Virginia, Arkansas. Moreover, DOJ has ongoing investigations or litigation with an Olmstead component in California, Iowa, Maryland, Nebraska, New Jersey, Oregon, Pennsylvania, Texas, and the District of Columbia.
   




 


*******

We join state agencies (such as the Mass. Developmental Disabilities Council), organizations of people with developmental disabilities (such as Mass. Advocates Standing Strong) and organizations of families of people with developmental disabilities (such as Mass. Families Organizing for Change), in urging you to support the Commonwealth’s plans to close Fernald and consolidate the remaining institutions.

Thank you in advance for your consideration of our concerns.

Sincerely,

Richard M. Glassman



Cathy Costanzo

Litigation Director




Assistant Director

Disability Law Center



Center for Public Representation

11 Beacon Street, Ste 925



22 Green Street
Boston, MA 02130




Northampton, MA 01060

(617) 723 8455, Ext. 122



(413) 586 6024
rglassman@dlc-ma.org



ccostanzo@cpr-ma.org
� Acting under these principles, many other states, including four New England states, have all successfully eliminated all ICF/MRs that serve more than 16 persons.  There is a substantial body of practical experience, including in Massachusetts from the closure of Dever and Belchertown, as well as academic literature, that demonstrates that even individuals of advanced years with significant medical needs are able to thrive when they relocate from institutions to community settings. See  �HYPERLINK "http://www.ici.umn.edu/products/prb/161/default.html"�http://www.ici.umn.edu/products/prb/161/default.html�. For those who choose not to pursue this option, other ICF/MRs in Massachusetts will remain.





� Samuel R. Bagenstos, Principal Deputy Assistant Attorney General, Civil Rights Division, Department of Justice, Remarks as Prepared for Delivery at the University of Cincinnati, March 3, 2010, (“Bagenstos”) available at �HYPERLINK "http://www.justice.gov/crt/speeches/bagenstos_speech_cincinatti.pdf"�http://www.justice.gov/crt/speeches/bagenstos_speech_cincinatti.pdf�, at 12.  


� Bagenstos, at 2. .  See also, �HYPERLINK "http://www.ada.gov/briefs/oster_amicusbr.doc"�http://www.ada.gov/briefs/oster_amicusbr.doc� (Oster v. Wagner, DOJ Amicus brief field in the 9th Circuit Court of Appeals opposing California, on March 2, 2010); �HYPERLINK "http://www.justice.gov/opa/pr/2010/May/10-crt-538.html"�http://www.justice.gov/opa/pr/2010/May/10-crt-538.html� (Olmstead suit filed against Arkansas, May 6, 2010, related to ICF/MRs).
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