
In June 1999 the U.S. Supreme Court
issued a landmark decision in disability
rights law, Olmstead v. L.C.1 The plaintiffs
in Olmstead were two women who had
mental retardation and mental illness and
were confined in a Georgia state psychi-
atric hospital for years after the state’s pro-
fessionals determined that they were
ready for discharge to a community set-
ting. In a 6-to-3 opinion the Court ruled
that unnecessary institutionalization of
persons with disabilities is a form of dis-
crimination prohibited by Title II of the
Americans with Disabilities Act.2 My pri-
mary purposes in this article are to review
post-Olmstead case law on the bound-
aries of the Act’s integration mandate and
to discuss arguments that defendants com-
monly raise on matters other than the
merits of the claim, such as the applica-
bility of sovereign immunity. I also briefly
discuss states’ progress in implementing
the integration mandate based on infor-

mation recently collected in two nation-
wide surveys.

I. The Olmstead Decision
The Olmstead Court relied on the statutory
language of the Americans with Disa-
bilities Act, the interpretations of the U.S.
Department of Justice, and a common-
sense interpretation of “discrimination” to
reach its decision. Title II of the Act pro-
vides that “no qualified individual with a
disability shall, by reason of such disabil-
ity, be excluded from participation in or
be denied the benefits of the services,
programs, or activities of a public entity,
or be subjected to discrimination by any
such entity.”3 Congress instructed the
attorney general to issue regulations that
implemented Title II’s nondiscrimination
provision and were consistent with the
“coordination regulations” applicable to
recipients of federal financial assistance
under Section 504 of the Rehabilitation
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1 Olmstead v. L.C., 527 U.S. 581 (1999) (Clearinghouse No. 52,203).
2 Id. at 595. 
3 42 U.S.C.A. § 12132 (2001). A public entity includes “any state or local government” and
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Act.4 The coordination regulations con-
tain an “integration mandate,” which states
that “[r]ecipients shall administer programs
and activities in the most integrated setting
appropriate to the needs of qualified
handicapped persons.”5

The Justice Department promulgated
a regulation requiring public entities to
administer their programs in the most inte-
grated setting appropriate to the needs of
qualified individuals with disabilities.6

Another regulation requires public enti-
ties to make reasonable modifications to
avoid disability-based discrimination,
unless doing so would fundamentally alter
the nature of the entities’ programs.7

In determining that unnecessary insti-
tutionalization violates the Americans with
Disabilities Act, the Olmstead Court relied
on Congress’ explicit finding in the Act
that unjustified segregation of persons
with disabilities was a form of discrimi-
nation and on the Justice Department’s
long-standing position that unnecessary
institutionalization qualified as discrimi-
nation by reason of disability.8 The Court
concluded that where a person with a dis-
ability could appropriately live in a com-
munity setting, Title II required a state or

other public entity to provide communi-
ty-based treatment unless doing so would
fundamentally alter the states’ services and
programs.9

States may generally rely on the rea-
sonable assessments of their own profes-
sionals to determine whether a person is
appropriate for discharge to the commu-
nity.10 If an individual who is found suit-
able for discharge opposes community
placement, the Americans with Disabilities
Act does not require a public entity to
accommodate the individual with a trans-
fer into the community.11 In determining
what would constitute a fundamental
alteration of programs, courts must con-
sider the cost of the community place-
ment and the state’s need to serve other
individuals with disabilities in an even-
handed manner, in light of the resources
available to the state.12 A state could meet
the “fundamental alteration” defense by
demonstrating “that it had a comprehen-
sive, effectively working plan for placing
qualified persons with mental disabilities
in less restrictive settings, and a waiting list
that moved at a reasonable pace not con-
trolled by the State’s endeavors to keep its
institutions fully populated.”13 Although
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4 42 U.S.C.A. § 12134(a) (2001); Olmstead, 527 U.S. at 591. The Section 504 “coordination
regulations” were promulgated pursuant to Executive Order 11914, 41 Fed. Reg. 17871
(Apr. 28, 1976), which directed the U.S. Department of Health, Education and Welfare to
coordinate implementation of Section 504 by all federal departments and agencies that
extend financial assistance to any program or activity. The coordination regulations were
published in 43 Fed. Reg. 2132 (Jan. 13, 1978) and in 45 C.F.R. pt. 85 (1979). In 1980
responsibility for coordination of Section 504 rules went to the attorney general pursuant
to Executive Order 12250. On August 11, 1981, the U.S. Department of Justice issued its
own coordination regulations, which are identical to the U.S. Department of Health and
Human Services (formerly Department of Health, Education, and Welfare) coordination
regulations and appear in 28 C.F.R. pt. 41 (2001).

5 28 C.F.R. § 41.51(d) (2001). The original coordination regulation containing the integra-
tion mandate appeared in 45 C.F.R. § 85.51(d) (1979).

6 28 C.F.R. § 35.130(d) (1979); Olmstead, 527 U.S. at 592.
7 28 C.F.R. § 35.130(b)(7) (2001); Olmstead, 527 U.S. at 592.
8 42 U.S.C.A. § 12101(a)(2), (a)(5) (2001); Olmstead, 527 U.S. at 597. The Justice
Department took this position in Olmstead and previously took the same position in
briefs interpreting the Americans with Disabilities Act as well as briefs interpreting
Section 504 of the Rehabilitation Act dating back to 1978.

9 Olmstead, 527 U.S. at 606
10 Id. at 602.
11 Id.
12 Id. at 597.
13 Id. at 605–6. Ira Burnim and Jennifer Mathis’s After Olmstead v. L.C.: Enforcing the

Integration Mandate of the Americans with Disabilities Act, 33 CLEARINGHOUSE REV. 633
(Mar.–Apr. 2000), analyzes the legal issues raised by the Olmstead decision.



the Olmstead decision was of tremendous
significance to the disability rights com-
munity, only a handful of lower-court
decisions have interpreted its meaning.
Advocates have turned to other theories
to seek more or different types of com-
munity-based services, particularly the
obligation under Medicaid to provide ser-
vices with reasonable promptness and to
give individuals likely to require an insti-
tutional level of care a choice between
institutional services and feasible com-
munity alternatives.14

II. Litigation Review: Case Law
Interpreting Olmstead

One issue that has arisen following the
Olmstead decision is whether states have
to expand or alter their Medicaid pro-
grams, by either including new optional
or waiver services or expanding the ser-
vices already provided, in order to com-
ply with Olmstead.15

A. Are States Required to Alter Their
Medicaid Programs?
At least one district court has held

that Olmstead may require states to
expand their Medicaid waiver programs.
In Makin v. Hawaii individuals who had
mental retardation and were on a wait-
ing list for Hawaii’s Medicaid home and
community-based waiver program
claimed that the program failed to offer all
qualified disabled people services in the
most appropriate integrated setting
because it was placing them at risk of
institutionalization.16 The court found
material questions of fact as to whether
reasonable modifications should be made
to the program in order to satisfy the inte-
gration mandate and, if so, whether these
modifications would fundamentally alter
the program.17 While the Medicaid statute
permits states to “cap” their waiver pro-
grams to serve only a limited number of
individuals (and thus permits waiting
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14 On the obligation under Medicaid to provide services with reasonable promptness see,
e.g., Doe v. Chiles, 136 F.3d 709, 721 (11th Cir. 1998) (Clearinghouse No. 51,898); Kirk
T. v. Houstoun, No. 99-3253, 2000 WL 830731 (E.D. Pa. June 27, 2000) (Clearinghouse
No. 53,375); Boulet v. Cellucci, 107 F. Supp. 2d 61, 78–79 (D. Mass. 2000), Lewis v. N.M.
Dep’t of Health, 94 F. Supp. 2d 1217, 1235–36 (D.N.M. 2000), aff’d on other grounds,
No. 00-2154, 2001 WL 930006 (10th Cir. Aug. 16, 2001) (Clearinghouse No. 54,004);
Rolland v. Cellucci, 52 F. Supp. 2d 231, 239–40 (D. Mass. 1999) (Clearinghouse No.
52,838); Benjamin H. v. Ohl, No. 3:99-0338, slip op. at 29 (S.D. W. Va. July 15, 1999)
(Clearinghouse No. 52,677). On giving individuals a choice between institutional ser-
vices and feasible community alternatives see 42 U.S.C.A. §§ 1396n(c)(2)(C), 441.302(d)
(2001); Boulet, 107 F. Supp. 2d at 76–77; Cramer v. Chiles, 33 F. Supp. 2d 1342, 1352
(S.D. Fla. 1999); Benjamin H., slip op. at 25–27; Rolland, 52 F. Supp. 2d at 240–41.

15 I based section II in part on my Community Integration of Individuals with Disabilities:
An Update on Olmstead Litigation, 25 MENTAL & PHYSICAL DISABILITY LAW REP. 158 (2001).
Medicaid is a joint federal-state program in which participating states receive federal
funding to cover part of the cost of providing medically necessary services to eligible
low-income individuals. 42 U.S.C.A. § 1396–1396u (2001). The program requires partici-
pating states to provide certain “mandatory” services, such as nursing home services and
physician services (see id. § 1396a(10)(A)), and gives states flexibility to choose among
other “optional” services, such as personal care services, prescription drugs, occupation-
al therapy services, dental services, and rehabilitation services (see id. § 1396d(a) (setting
forth mandatory and optional Medicaid services)). For adult Medicaid recipients, states
have some flexibility to determine the amount, duration, and scope of services they will
provide within an optional service category. See Alexander v. Choate, 469 U.S. 287, 303
(1985). States are also permitted to choose to provide services under “waiver” programs,
where certain Medicaid requirements are waived to provide the services to a limited
number of eligible individuals. Medicaid waiver programs—which include home and
community-based services for individuals who have mental retardation and otherwise
would require institutional care and for individuals who otherwise would require nurs-
ing home placement—have become an important mechanism for expanding communi-
ty-based services for individuals with disabilities.

16 Makin v. Hawaii, 114 F. Supp. 2d 1017, 1034 (D. Haw. 1999).
17 Id. at 1035.



lists), Title II’s integration mandate may
not allow the caps.18 In other words, the
Americans with Disabilities Act may
require states to alter the structure of their
Medicaid programs in ways the Medicaid
statute does not require. 

Hawaii failed to show that it had a
comprehensive plan “to keep the wait list
‘moving at a reasonable pace not con-
trolled by the State’s endeavors to keep its
institutions fully populated,’” or that it oth-
erwise met the fundamental alteration
defense.19 The court rejected the state’s
argument that increasing the cap would
fundamentally alter the waiver program
by making it an unlimited program or by
forcing the state to fund some individuals
in the program exclusively with state
funding. The state could always apply to
the federal government for an expansion
of its waiver program and obtain more
federal funding to serve additional indi-
viduals, the court said.20 Moreover, the
state’s plan to increase the number of slots
for services over the next several years in
order to decrease the waiting list did not,
by itself, indicate compliance with the
integration mandate.21

The Second Circuit in Rodriguez v.
City of New York addressed a related ques-
tion: whether Olmstead may require a
state to offer a new type of Medicaid ser-
vice.22 Plaintiffs—a class of Medicaid-eli-
gible persons with mental disabilities—
sought to have the city include “safety-
monitoring” services along with other per-
sonal care services in its Medicaid per-
sonal care program. They claimed that

without safety-monitoring services they
would be unable to continue living in
their homes and would require institu-
tionalization.23 The Second Circuit denied
relief; it ruled that the Americans with
Disabilities Act did not require a state to
offer a new type of Medicaid service in
order to comply with the integration man-
date.24 The court relied on an Olmstead
footnote, which provided that “[s]tates
must adhere to the [American with
Disabilities Act]’s nondiscrimination re-
quirement with regard to the services they
in fact provide.”25 Plaintiffs were request-
ing new services.26

However, nothing in this footnote or
in the Olmstead court’s discussion of the
fundamental alteration defense states that
new services would never be required to
comply with the Americans with Disa-
bilities Act. In fact, the Court’s discussion
of the defense makes clear that the only
factors to be considered in determining
what constitutes a fundamental alteration
are the cost of providing integrated ser-
vices, the resources available, and the
needs of others.27 The language cited in
Rodriguez appears simply to reflect the
Court’s clarification that the Act does not
create an entitlement to a specific “stan-
dard of care” but instead requires that, once
a state chooses to provide services, it must
not discriminate by providing those ser-
vices in an unnecessarily segregated set-
ting. The language is responsive to the dis-
sent’s argument that the majority had
interpreted the Act to impose a standard of
care.28 Whether other courts will adopt the
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18 Id. at 1034–35.
19 Id. (quoting Olmstead, 527 U.S. at 605–6).
20 Id.
21 Id.
22 Rodriguez v. City of New York, 197 F.3d 611 (2d Cir. 1999), cert. denied, 121 S. Ct. 156

(2000) (Clearinghouse No. 52,696).
23 Id. at 613.
24 Id. at 619.
25 Olmstead, 527 U.S. at 603 n.14.
26 Rodriguez, 197 F.3d at 619. New York previously provided safety monitoring services

through its Medicaid program but eliminated those services, resulting in the Rodriguez
lawsuit.

27 Olmstead, 527 U.S. at 603–7.
28 Id. at 623–24 (Thomas, J., dissenting).



Rodriguez analysis to conclude that
Olmstead does not require the provision
of new services remains to be seen. But
the Rodriguez analysis appears to rest on
a dubious interpretation of Olmstead.

Another way in which Olmstead may
require a public entity to alter its Medicaid
program is by altering cost-effectiveness
formulas used to determine whether par-
ticular services will be covered. In Sanon
v. Wing a New York state court vacated
a local Medicaid agency’s decisions to ter-
minate twenty-four-hour personal care
services for three women based on a state
law forbidding the provision of these ser-
vices if their cost exceeded 90 percent of
the average Medicaid cost of a nursing
home placement.29 The women’s per-
sonal care services were terminated
because they exceeded the permissible
cost. All three women would require
placement in a nursing home when the
personal care services were discontinued.
The court found that the agency failed to
consider what the most integrated setting
appropriate would be for these women,
as Olmstead required.30 Defendants
would have to provide personal care ser-
vices, notwithstanding that they exceed-
ed the maximum permissible cost under
state law, unless they could show that
doing so would result in a fundamental
alteration of the program.31 Because
defendants had provided twenty-four-
hour personal care to other individuals,
they could not claim that these services
were “new” under the Rodriguez analy-
sis.32 Accordingly the agency was ordered
to reconsider its determinations in light
of Olmstead and to weigh any relevant
costs not addressed previously such as
the possibility of increased hospitalization
costs for nursing home residents as com-
pared to hospitalization costs for individ-
uals living at home.33

B. Are Individuals at Risk of
Institutionalization Covered?
An issue that has arisen frequently is

whether Olmstead applies to individuals
who are not currently being served in
institutional settings but who are at risk of
being institutionalized if they do not
receive services in community settings. In
Makin defendants argued that Olmstead
was inapplicable because plaintiffs were
living at home while the Olmstead plain-
tiffs were institutional patients who chal-
lenged their segregation in that setting.
The court found “this argument misplaced

since the only alternative for Plaintiffs
presently is institutionalization if they seek
treatment under the [Medicaid] statute.”34

The Medicaid waiver program was
designed to serve individuals who would
otherwise be institutionalized, so individ-
uals who did not need an institutional
level of care were ineligible. Consequently
plaintiffs were able to raise a claim under
Olmstead because they were at risk of
institutionalization if they sought services.

Similarly plaintiffs in Sanon and
Rodriguez were living at home when these
actions were filed. The Sanon court did
not require the plaintiffs to wait until they
were actually transferred to a nursing facil-
ity in order to raise claims under Olmstead.
While the Second Circuit ultimately dis-
missed the Rodriguez plaintiffs’ Title II
claim because plaintiffs sought new ser-
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29 Sanon v. Wing, No. 403296/98, slip op. at 1 (N.Y. Sup. Ct. Feb. 25, 2000) (Clearinghouse
No. 52,995).

30 Id. at 11–12.
31 Id. at 12.
32 Id. at 13.
33 Id. at 12, 14–15.
34 Makin, 114 F. Supp. 2d at 1033.

The Second Circuit ruled that the Americans
with Disabilities Act did not require a state 
to offer a new type of Medicaid service in order
to comply with the integration mandate, but 
this analysis appears to rest on a dubious 
interpretation of Olmstead.



vices, the district court granted a prelimi-
nary injunction based on the irreparable
harm of unnecessary institutionalization
in a nursing home that would occur with-
out safety-monitoring services.35

The position taken by the U.S.
Department of Health and Human
Services Health Care Financing Admin-
istration and Office for Civil Rights gives
further support for the coverage of indi-
viduals at risk of institutionalization. Their
first guidance to state Medicaid directors
regarding the Olmstead requirements clar-
ifies that these apply not only to individ-
uals already in institutional settings but
also to persons being assessed for possi-
ble institutionalization.36 This guidance is
consistent with the general law of
ripeness: affected individuals need not
wait until they are actually harmed before
challenging actions that will result in their
imminent harm.

C. How Much Is a State Required to
Do to Meet the Fundamental
Alteration Defense?
In a recent decision a Maryland dis-

trict court held that Maryland did not vio-
late Olmstead by unnecessarily institu-
tionalizing individuals who had traumatic
brain injury and individuals who had
developmental disabilities but did not have
mental retardation.37 The court conclud-
ed that all except one of the twelve plain-
tiffs qualified for community-based treat-
ment but held that for the state to place
them in community settings sooner than
it did would have been a fundamental
alteration.38 The court considered the
“totality of the expenses and programs
undertaken by the State” and noted that
Maryland had a long policy of supporting
community-based treatment, had been

gradually closing institutions and expand-
ing community-based programs for peo-
ple with severe disabilities, was in the fore-
front of developing certain types of small
community settings, had made “dramatic”
progress in deinstitutionalizing individuals
with disabilities, had developed various
Medicaid waiver programs for individuals
with certain disabilities to receive com-
munity-based services, was the “acknowl-
edged leader” in supporting individuals
with severe developmental disabilities in
the community, and had initiated a spe-
cial project to fund community placements
for individuals with traumatic brain injury.39

The evidence indicated that, while
community-based services were cheaper
than institutional services, no immediate
cost savings would be realized through
downsizing of institutions due to the rise
in per-capita costs as the census of an
institution decreased.40 The most signifi-
cant cost savings of downsizing would
occur after three to five years.41 Con-
sidering the state’s progress in placing
individuals with disabilities in the com-
munity, the time frame needed to achieve
cost savings through institutional down-
sizing, and the need to maintain a mini-
mum number of hospital beds and fund
other individuals needing community-
based treatment, the court found that the
“immediate shift of resources” sought by
the plaintiffs would have resulted in a
fundamental alteration.42

D. Does Olmstead Create a Right to
Remain in an Institution?
While the Olmstead decision was

based on Congress’ desire to prevent
unnecessary institutionalization of indi-
viduals with disabilities, litigants have
argued that the decision establishes a right
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35 Rodriguez v. City of New York, 44 F. Supp. 2d 601 (S.D.N.Y. 1999).
36 Letter from the U.S. Department of Health and Human Services Health Care Financing

Administration and Office for Civil Rights to State Medicaid Directors 2 (Jan. 14, 2000),
available at www.hcfa.gov/medicaid/smd1140a.htm.

37 Williams v. Wasserman, No. CIV. CCB-94-880, 2001 WL 1148175 (D. Md. Sept. 27, 2001).
38 Several of the plaintiffs were placed in community settings after the lawsuit was filed. Id.

at *3.
39 Id. at *38–40.
40 Id. at *41–42.
41 Id. at *42.
42 Id. at *43.



to remain in an institutional setting. Courts
have uniformly rejected these arguments.

In Richard C. v. Houstoun family
members and legal guardians of residents
of a state intermediate care facility for per-
sons with mental retardation attempted to
intervene in a settled class action lawsuit
that alleged violations of the Medicaid
statute, Section 504 of the Rehabilitation
Act, and the Fourteenth Amendment.43 As
part of the settlement, the state Depart-
ment of Public Welfare was required to
evaluate each resident to determine if
community services were appropriate and
to develop community placements for eli-
gible class members. As a result, the num-
ber of residents diminished, and the gov-
ernor closed the facility.

Plaintiff intervenors sought to stay fur-
ther outplacement of class members into
the community, as well as to reopen
admissions to the facility and give all out-
placed members the chance to return.44

They interpreted the Supreme Court’s
decision in Olmstead to preclude the
placement of an institutionalized person
with a disability in a community-based
treatment program unless all three of the
Olmstead criteria were met: (1) the state’s
professionals determine that such place-
ment is appropriate, (2) the affected per-
sons do not oppose community place-
ment, and (3) the placements can be
reasonably accommodated.45 The court
rejected this interpretation; it noted that
Olmstead considered the circumstances
under which the Americans with Dis-
abilities Act required community place-
ment of institutionalized persons with dis-
abilities. The court said that “it does not
logically follow that institutionalization is
required if any one of the three Olmstead
criteria is not met.”46

A California state court considered a
similar argument in Black v. Department
of Mental Health.47 There the administra-
tor of the estate of a decedent with men-
tal illness claimed that the state violated
the Americans with Disabilities Act’s inte-
gration mandate by inappropriately dis-
charging him from a state hospital to a
community facility. Plaintiff interpreted
Olmstead to require that the community
placement be consistent with the indi-
vidual’s treatment needs.48 He claimed
that the decedent was discharged not
because discharge served the decedent’s
medical needs but because the state hos-
pital had closed and other placement
alternatives were not available.

The court found that, while the state’s
conduct might have been actionable under
other theories, nothing in the Americans
with Disabilities Act, its regulations, or the
case law interpreting the integration man-
date appeared to prohibit inappropriate
discharges into the community.49 Interpret-
ing Olmstead to mean that a mere failure
to provide an appropriate treatment setting
violated the integration mandate would
effectively delete the phrase “most inte-
grated setting” from the integration regu-
lation and convert incorrect treatment deci-
sions into discriminatory conduct.50

Further, the Supreme Court in Olmstead
clarified that the integration mandate did
not impose a standard of care requirement
on the states.51

Like the court in Black, a California
federal court in Richard S. v. Department
of Developmental Services ruled that a pre-
mature discharge into the community,
while perhaps a bad medical decision or
poor policy, did not constitute disability-
based discrimination pursuant to Olm-
stead.52 In Richard S. several residents of

Olmstead Implementation

NOVEMBER–DECEMBER 2001 | JOURNAL OF POVERTY LAW AND POLICY 401

43 Richard C. v. Houstoun, 196 F.R.D. 288, 289 (W.D. Pa. 1999).
44 Id. at 291.
45 Id. at 292.
46 Id.
47 Black v. Dep’t of Mental Health, 100 Cal. Rptr. 2d 39 (Cal. Ct. App. 2000).
48 Id. at 48.
49 Id. at 51.
50 Id.
51 Id. (citing Olmstead, 527 U.S. at 603 n.14).
52 Richard S. v. Dep’t of Developmental Servs., No. SA CV 97-219-GLT (ANX) (C.D. Cal.

Mar. 27, 2000).



a state center for individuals with devel-
opmental disabilities and a physician prac-
ticing at the center sought to stop dis-
charges from developmental centers; the
discharges were occurring as a result of
previous litigation. Plaintiffs argued that
the discharges violated the integration
mandate because the community place-
ments were not equipped to handle the
individuals being discharged.53

In addition to plaintiffs’ claims that
Olmstead creates the right to remain in
an institution, defendants have raised a
related argument: that an integration-man-
date plaintiff must specifically plead no
opposition to placement in the commu-
nity. In Frederick L. v. Department of
Public Welfare the court rejected this argu-
ment; it held that a plaintiff’s authorization
of a lawsuit to enforce the right to ser-
vices in a community setting meant that
the plaintiff did not oppose community
placement.54

E. When Is an Individual Qualified
for Community Placement?
The Frederick L. decision held that a

formal recommendation of community
placement by the state’s treatment pro-
fessionals is not required.55 One of the
Frederick L. plaintiffs did not have a rec-
ommendation for community placement
apparently because her treatment profes-
sional did not believe that a placement
was available.56 The court held that a state
may not avoid its obligations under
Olmstead by failing to require its profes-
sionals to make recommendations for dis-
charge where they are appropriate based
on a person’s needs rather than on the
availability of community placements.57 

Difficulties in placing an individual in
the community do not necessarily render

the individual unqualified for community
placement. The Frederick L. court held that
a community provider’s rejection of an
individual did not, by itself, render that
individual inappropriate for community
placement.58 A provider had rejected one
of the plaintiffs, and the court dismissed
the defendants’ argument that, based on
that rejection, the individual could no
longer be considered appropriate for the
community. In Williams v. Wasserman the
court rejected defendants’ arguments that
plaintiffs were not qualified for commu-
nity placement because their treatment
needs were too specialized to be met in
“ordinary community placements.”59

Notably the Williams court also rejected
the argument that plaintiffs were not qual-
ified for community placement because
hospital environments were at least as inte-
grated as community settings.60

F. What Are the Arguments Against
Reaching the Merits of Integration
Claims?
State defendants in integration cases

have begun raising numerous arguments
aimed at preventing courts from reaching
the merits of integration claims. These
include arguments that state entities may
not be sued under Title II or Section 504
because Congress did not validly abro-
gate sovereign immunity under these
laws; that state officials in their official
capacity are not “public entities” covered
by the Americans with Disabilities Act or
programs or activities receiving federal
financial assistance under Section 504; and
that there is no private right of action to
enforce the integration regulations under
the Americans with Disabilities Act or
Section 504. While an in-depth analysis
of these arguments is beyond the scope
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53 Id., slip op. at 2, 5.
54 Frederick L. v. Dep’t of Pub. Welfare, No. 00-4510, 2001 WL 830480, at *28 (E.D. Pa. July

27, 2001).
55 Id. at *29.
56 Id.
57 Id.
58 Id.
59 Williams, 2001 WL 1148175, at *34–35.
60 Id.



of this article, a brief discussion of the rel-
evant case law is in order.

The arguments that Congress did not
validly abrogate states’ sovereign immu-
nity under the Americans with Disabilities
Act and Section 504 are based on the
recent U.S. Supreme Court decision,
Board of Trustees of University of Alabama
v. Garrett.61 In a 5-to-4 decision the Court
held that the Eleventh Amendment barred
suits in federal court by private individu-
als seeking money damages for a state’s
failure to comply with Title I of the
Americans with Disabilities Act, which
covers disability-based discrimination in
employment.62 Some courts held that
Garrett’s reasoning applied as well to Title
II of the Act.63 Other courts held that
Congress did validly abrogate sovereign
immunity under Title II of the Act despite
Garrett’s ruling that Congress did not do
so for Title I.64

Assuming arguendo that Garrett’s
holding also applies to Title II, much of
the litigation to enforce Title II’s integra-
tion mandate would not be affected.
Notably the Garrett Court held that its
decision affected only suits for money
damages, not suits for prospective injunc-
tive relief against state officials in their
official capacities under Ex parte Young.65

Most suits brought under the integration
mandate seek only injunctive relief. The
federal government may still enforce Title
I against the states in money damage
actions.66 For the same reasons that Ex

parte Young actions and federal govern-
ment enforcement are available under
Title I, they would also be available under
Title II. Finally Section 504 of the
Rehabilitation Act may be used to seek
more integrated services.67 Courts and
federal agencies stated that Section 504,
which also prohibits discrimination by rea-
son of disability, should be read similar-
ly to the Americans with Disabilities Act
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61 Bd. of Trs. of Univ. of Ala. v. Garrett, 121 S. Ct. 955 (2001).
62 Id. at 960.
63 See Garcia v. SUNY Health Sciences Ctr., No. 00-9223, 2001 WL 1159970, at *5–10 (2d

Cir. Sept. 25, 2001) (saving monetary damage claims only for Title II violations that are
based on discriminatory animus or ill will toward people with disabilities); Thompson v.
Colorado, 258 F.3d 1241, 1248–55 (10th Cir. 2001) (Clearinghouse No. 54,038); Frederick
L., 2001 WL 830480, at *12–18; Neiberger v. Hawkins, 150 F. Supp. 2d 1118, 1121–25 (D.
Col. July 9, 2001); Doe v. Division of Youth & Fam. Servs., 148 F. Supp. 2d 462, 484–89
(D.N.J. 2001).

64 See Wroncy v. Or. Dep’t of Transp., No. 00-35356, 2001 WL 474550 (tbl.) (9th Cir. May 4,
2001) (unpublished); Miranda B. v. Kitzhaber, No. CV-00-1753-HU, slip op. at 18–22 (D.
Ore. Aug. 10, 2001); Edwards v. Cal. Dep’t of Corr., No. C00-0813VRW, slip op. at 4–10
(N.D. Cal. July 30, 2001); Patricia N. v. Lemahieu, 141 F. Supp. 2d 1243, 1248–50 (D.
Haw. Apr. 16, 2001). 

65 Garrett, 121 S. Ct. at 968 n.9.
66 Id.
67 29 U.S.C.A. § 794 (2001).



to bar unnecessary institutionalization.68

Section 504, unlike the Act, is authorized
by the Spending Clause, and courts held
repeatedly that Congress had authority to
condition federal financial assistance on
states’ waiver of sovereign immunity
under Section 504.69

To ensure that integration claims sur-
vive Eleventh Amendment immunity
defenses, plaintiffs in integration cases
have begun to name state officials in their
official capacity as defendants. Doing so
has generated litigation over whether offi-
cials are proper defendants under the
Americans with Disabilities Act and
Section 504. In recent cases defendants
argued that Title II of the Act covered only
“public entities,” and a state official was

not a public entity.70 Similarly defendants
argued that public officials were not a
“program or activity receiving federal
financial assistance” for purposes of
Section 504. The majority of courts reject-
ed these arguments and held that Ex parte
Young claims against state officials in their
official capacity might be brought to
enforce Title II of the Americans with
Disabilities Act and Section 504 of the
Rehabilitation Act.71

Defendants tried to prevent Ex parte
Young claims from proceeding under the
Americans with Disabilities Act and
Section 504 by arguing that Ex parte
Young claims could not be brought where
“special state sovereignty interests” were
at stake.72 These arguments were reject-
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68 See, e.g., Frederick L., 2001 WL 830480, at *22–24; Makin, 114 F. Supp. 2d at 1035–36 (D.
Haw. 1999); Olmstead Update No. 2, Questions and Answers, Letter from the U.S.
Department of Health and Human Services Office for Civil Rights and Health Care
Financing Administration to State Medicaid Directors 2 (July 25, 2000) (Question 15),
available at www.hcfa.gov/medicaid/smd72500.htm.

69 Jim C. v. United States, 235 F.3d 1079, 1081–82 (8th Cir. 2000) (en banc) (Clearinghouse
No. 53,607); Sandoval v. Hagan, 197 F.3d 484, 492 (11th Cir. 1999), rev’d on other grounds
sub nom. Alexander v. Sandoval, 121 S. Ct. 1511 (2001) (Clearinghouse No. 51,706);
Pederson v. La. State Univ., 213 F.3d 858, 875–76 (5th Cir. 2000); Stanley v. Litscher, 213
F.3d 340, 344 (7th Cir. 2000); Litman v. George Mason Univ., 186 F.3d 544, 549 (4th Cir.
1999) (Clearinghouse No. 52,564), cert. denied, 120 S. Ct. 1220 (2000); Clark v. California,
123 F.3d 1267, 1271 (9th Cir. 1997), cert. denied, 524 U.S. 937 (1998); Mrs. C. v. Wheaton,
916 F.2d 69, 75–76 (2d Cir. 1990). But see Garcia, 2001 WL 1159970, at *10–11.

70 See, e.g., Walker v. Snyder, 213 F.3d 344, 346–47 (7th Cir. 2000) (Clearinghouse No.
53,130), cert. denied sub nom. United States v. Snyder, No. 00-554, 2001 WL 178198
(Feb. 26, 2001). The Supreme Court’s remark in Garrett that Title I of the Americans
with Disabilities Act may still be enforced through Ex parte Young actions can be read
as repudiating Walker’s reasoning. Garrett, 121 S. Ct. at 968 n.9. While Walker con-
cerned Title II rather than Title I, the result should be no different. In fact, Walker was
based on the conclusion that there could be no individual liability under Title II because
the courts barred individuals from being sued under Title I of the Act. 213 F.3d at
346–47. See Gibson v. Ark. Dep’t of Corr., Nos. 01-1038, 01-1114, 2001 WL 1041845, at
*1–4 (8th Cir. June 13, 2001) (relying on footnote 9 of Garrett to conclude that Ex parte
Young actions are permissible under Title II of the Americans with Disabilities Act),
Boudreau v. Ryan, No. 00-5392, slip op. at 14 n.5 (N.D. Ill. May 1, 2001) (Clearinghouse
No. 53,950) (questioning the vitality of Walker in light of Garrett footnote 9).

71 See, e.g., Roe #2 v. Ogden, 253 F.3d 1225, 1233–34 (10th Cir. 2001); Randolph v.
Rodgers, 253 F.3d 342, 345–47 (8th Cir. 2001) (Clearinghouse No. 53,868); J.B. v. Valdez,
186 F.3d 1280, 1286–87 (10th Cir. 1999) (Clearinghouse No. 52,608); Nelson v. Miller,
170 F.3d 641, 646–47 (6th Cir. 1999); Armstrong v. Wilson, 124 F.3d 1019, 1025–26 (9th
Cir. 1997), cert. denied, 524 U.S. 937 (1998); Brennan v. Stewart, 834 F.2d 1248, 1251–53,
1260 (5th Cir. 1988); Miranda B. v. Kitzhaber, No. CV-00-1753-HU, slip op. at 23–30;
Frederick L., 2001 WL 830480, at *19–20.

72 This argument is based on a portion of the principal opinion in Idaho v. Coeur d’Alene
Tribe of Idaho, 521 U.S. 261 (1997), concluding that the Ex parte Young doctrine was
inapplicable in the unique circumstances of that case, which was the functional equiva-
lent of an action to quiet title, based on the impact on “special sovereignty interests” and
the fact that a state court forum was available. Id. at 281–87. Seven justices rejected this
portion of the principal opinion. Id. at 291–97 (O’Connor, J., concurring in part); id. at
297–319 (Souter, J., dissenting).



ed repeatedly in disability discrimination
cases.73

Defendants in integration cases
attempted to use the Supreme Court’s
decision in Alexander v. Sandoval to
argue that there was no private right of
action to enforce the integration regula-
tions of the Americans with Disabilities
Act and Section 504.74 In Sandoval the
Court held that there was no private right
of action to enforce a “disparate effects”
regulation implementing Title VI, which
bars discrimination in federally funded
programs based on race, color, or nation-
al origin.75 The Court’s decision was
based on its conclusion that the regula-
tion went beyond the scope of the
statute, which prohibited only intention-
al discrimination and not conduct that
had a disparate effect on minorities.
Defendants in disability rights cases
argued that particular Americans with
Disabilities Act and Section 504 regula-
tions—including the integration regula-
tions, regulations prohibiting the use of
“methods of administration” that result in
disability discrimination, and regulations
requiring reasonable modifications—were
beyond the scope of the Act and Section
504. Courts rejected these arguments;
they held that unlike Title VI the
Americans with Disabilities Act and
Section 504 were not limited to redress-
ing intentional discrimination.76

III. Other Legal Developments
Besides the courts, the executive branch
of government has taken steps to pro-
mote the implementation of the Olmstead
mandate. The U.S. Department of Health
and Human Services issued to state
Medicaid directors a series of five letters
providing guidance on the requirements
of Olmstead, suggestions for achieving
compliance, clarifications of federal rules
affecting community services, and policy
changes to facilitate states’ ability to com-
ply with Olmstead.77 On June 19, 2001,
President Bush issued an executive order
supporting swift implementation of
Olmstead.78 The order requires the attor-
ney general and the secretaries of the
Departments of Health and Human
Services, Education, Labor, and Housing
and Urban Development to help states
and localities assess their compliance with
the Olmstead decision, provide technical
guidance, work cooperatively with states
to achieve the goals of Title II, and ensure
that federal resources are used in the most
effective manner to support the goals of
the Americans with Disabilities Act.79

These federal officials must also evaluate
the policies, programs, statutes, and reg-
ulations of their respective agencies to
determine whether any modifications are
required to improve the availability of
community-based services for qualified
individuals with disabilities.80
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73 See, e.g., Lewis v. N.M. Dep’t of Health, No. 00-2154, 2001 WL 930006, at *5 (10th Cir.
Aug. 16, 2001) (finding no special sovereignty interest in administering Medicaid waiver
program receiving federal funding); J.B., 186 F.3d at 1287 (finding no special sovereignty
interest in administering welfare program funded in part by federal money); Marie O. v.
Edgar, 131 F.3d 610, 616–17 & n.13 (7th Cir. 1997) (Clearinghouse No. 51,863) (finding
no special sovereignty interest in administering early intervention services); Robinson v.
Kansas, 117 F. Supp. 2d 1124, 1136–37 (D. Kan. 2000) (finding no special sovereignty
interest in financing school system); Neiberger v. Hawkins, 70 F. Supp. 2d 1177, 1189–90
(D. Colo. 1999) (finding no special sovereignty interest in welfare of patients adjudicated
not guilty by reason of insanity).

74 See, e.g., Frederick L., 2001 WL 830480, at *25; Sandoval, 121 S. Ct. at 1511.
75 Sandoval, 121 S. Ct. at 1523.
76 Frederick L., 2001 WL 830480 at *25–28; Access Living v. Chi. Transit Auth., No. 00 C

0770, 2001 WL 492473, at *6–7 (N.D. Ill. May 9, 2001).
77 Letters from the U.S. Department of Health and Human Services Health Care Financing

Administration and Office for Civil Rights to State Medicaid Directors (Jan 14, 2000; July
25, 2000; Jan. 10, 2001), available at www.hcfa.gov/medicaid/olmstead/smdltrs.htm.

78 The text of the order can be found at www.whitehouse.gov/news/releas-
es/2001/06/20010619.html.

79 Id.
80 Id.



IV. Olmstead Implementation: States’
Progress

While my primary aim here is to give a lit-
igation update, I also include a brief sum-
mary of the efforts states are undertaking
to implement Olmstead. My intent is not
to describe in detail the substance of these
efforts, set forth best practices, or analyze
state-by-state Olmstead responses and bar-

riers to Olmstead implementation. Rather,
based on survey information from the
National Association of Protection and
Advocacy Systems and the National
Conference of State Legislatures, I offer a
brief overview of states’ progress in their
planning.81

Most states are currently engaged in
a fairly preliminary stage of planning to
implement the integration mandate. That
states are making serious efforts to deter-
mine the measures necessary to end
unwarranted confinement of individuals
in state hospitals, nursing facilities, inter-

mediate care facilities for individuals with
mental retardation and developmental dis-
abilities, residential treatment centers, and
other segregated facilities is heartening.
However, large-scale planning efforts
have not progressed very far considering
that the integration mandate became
effective for state and local governments
nine years ago, the first federal appeals
court decision confirming that the
Americans with Disabilities Act prohibits
unnecessary institutionalization was issued
seven years ago, and the Supreme Court
confirmed this principle of law more than
two years ago in the Olmstead decision.82

A. National Conference of State
Legislatures’ Survey 
In March 2001 the National Con-

ference of State Legislatures issued a report
based on a fifty-state survey of responses
to the Olmstead decision.83 The confer-
ence reported that thirty-six states creat-
ed task forces or work groups to develop
Olmstead plans or papers, and some of
those states issued progress reports or rec-
ommendations not intended to be com-
prehensive.84 Only a few states issued final
comprehensive plans.85 Most states
engaged in planning intended to complete
their plans in 2001.86 The report attributed
the slow pace of planning to such factors
as the challenges of reaching consensus
among stakeholders and the complexities
of planning. The complexities include the
need to assess which individuals are at
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81 Elizabeth Priaulx, community integration specialist, National Association of Protection
and Advocacy Systems,  and Wendy Fox-Grage of the National Conference of State
Legislatures kindly shared this information with me. The association is compiling infor-
mation from a survey of advocates in each state concerning the progress of Olmstead
implementation. The conference, which issued an initial status report in March 2001, is
compiling updated information from its survey of state officials and advocates concern-
ing state responses to the Olmstead decision. WENDY FOX-GRAGE ET AL., THE STATES’
RESPONSE TO THE OLMSTEAD DECISION: A STATUS REPORT (Mar. 2001), available at
www.ncsl.org/programs/health/forum/olmsreport.htm.  The conference will be issuing
an updated report within the next few months.

82 For the first federal appeals court decision, see Helen L. v. DiDario, 46 F.3d 325 (3d Cir.
1995), cert. denied sub nom. Pa. Sec’y of Pub. Welfare v. Idell S., 516 U.S. 813 (1995).

83 FOX-GRAGE ET AL., supra note 81. 
84 Id. at 2.
85 Id. The National Conference of State Legislatures reported that Missouri, North Carolina,

Ohio, and Texas had issued comprehensive plans. North Carolina considered its plan to
be in draft version at that time.

86 Id.

Defendants in integration cases attempted to 
use the U.S. Supreme Court’s decision in
Alexander v. Sandoval to argue that there 
was no private right of action to enforce the 
integration regulations of the Americans with
Disabilities Act and Section 504. Courts rejected
these arguments.



risk of institutionalization, to measure
placement activities at institutions, to
develop a service infrastructure amid a
shortage of direct care staff, to find acces-
sible and affordable community housing,
to supply necessary transportation, and to
identify funding sources.87

The National Conference of State
Legislatures has updated its survey and
will issue a new report by January
2002.While the conference had expected
about 25 state plans to be completed by
this time, only about half are complete.88

Planning in many states has not pro-
ceeded as rapidly as anticipated in part
because some state officials were divert-
ed from developing Olmstead plans in
order to compile applications for “Real
Choice Systems Change Grants” made
available by the federal government to
assist states in enhancing community-
based services for individuals with dis-
abilities.89 Forty states currently have
Olmstead task forces. Several of them are
opting to expand community-based ser-
vices without developing a formal plan.90

While some states have taken steps to
implement portions of their plans, the
bulk of the state Olmstead plans do not
yet have funding appropriated to imple-
ment them; in many instances plans await
funding deliberations in the upcoming
state legislative session.91 Where states
have attempted to rank certain popula-
tions according to priority for purposes
of short-term planning, they have tended
to plan for individuals with developmen-
tal and physical disabilities ahead of those
with mental illness.92

B. National Association of Protection
and Advocacy Systems’ Survey 
The National Association of Protection

and Advocacy Systems is in the final stages
of gathering information from its own
nationwide survey of advocates concern-
ing states’ progress in implementing
Olmstead.93 Common themes emerged
from a review of the survey responses
from thirty states at the time of my review.
Among the problems repeatedly identified
by advocates are the lack of time lines for
implementing state plans, the lack of a
process to assess the appropriateness of
individuals for community-based services
and the types of services needed, the inap-
propriateness of assessment tools for par-
ticular populations (most frequently for
individuals with mental illness and chil-
dren), the lack of time lines for assess-
ments when such are contemplated at all,
the lack of specific planning to move indi-
viduals into more integrated settings, the
failure to tie recommendations to specific
funding requests, the general failure to
plan for particular populations (most fre-
quently individuals with mental illness,
individuals with brain injury, children, and
individuals with multiple disabilities), and
the lack of effective Olmstead enforcement
by the Office for Civil Rights of the
Department of Health and Human
Services. Significantly advocates from all
but a handful of states indicated that the
percentage of unnecessarily institutional-
ized individuals moving out of institutions
or off waiting lists had not increased since
the Olmstead ruling. In those states that
did see some increase in movement, the
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87 Id. at 4.
88 Telephone interview with Wendy Fox-Grage (Sept. 12, 2001).
89 Id.
90 Id.
91 Id.
92 Id.
93 The National Association of Protection and Advocacy Systems distributed a question-

naire concerning various aspects of Olmstead implementation to the protection and
advocacy agencies for individuals with disabilities in each state as well as other disability
advocacy organizations. The questionnaires were distributed in August 2001 and submit-
ted to the association in September 2001. The association was to issue a report summa-
rizing the findings of the survey, which was to be available on www.protectionandadvo-
cacy.com by the end of October 2001.  I obtained the survey information from Priaulx,
supra note 81. 



increase generally resulted from litigation
or the threat of litigation.

1. Assessments

A large number of survey respon-
dents were dissatisfied with the state’s
assessment of the needs of individuals
who are institutionalized or at risk of insti-
tutionalization. In many cases, advocates
noted that such assessments were not
being considered as part of the state’s
planning. In some cases, advocates ex-
pressed concern about the assessment
process itself. In South Carolina, for exam-
ple, advocates claimed from experience
that assessments often were based on pol-
icy or procedure rather than on an indi-
vidual’s functional needs. Advocates said
that Kentucky conducted assessments
according to a diagnostic, medical model
rather than a consideration of needs.
Montana tailored assessments only toward
the needs of individuals with develop-
mental disabilities, according to advocates.
Some states, such as Wisconsin, did re-
view the adequacy of assessment tools
for different populations.

The National Association of Protec-
tion and Advocacy Systems, in conjunc-
tion with Protection and Advocacy Inc. in
California and treatment professionals, has
developed a set of general parameters
that may be helpful in developing appro-
priate assessment tools for individuals
who have disabilities and are in institu-
tions or at risk of institutionalization.94

Some of the key principles in these para-
meters include the following: 

■ States must assess each individual to
determine the specific supports and ser-
vices—to promote community inclusion,
independence, growth, health, and well-
being—that are appropriate and neces-
sary for the individual to live in the com-
munity. 

■ Assessment should be “person-cen-
tered” and focus on the person’s goals,
desires, preferences, abilities, strengths,
and skill development needs as well as
relevant health, wellness, or behavioral

issues rather than on diagnosis or clinical
condition.

■ Professionals who prepare assess-
ments or participate in the planning must
be qualified, with a knowledge of rele-
vant professional standards, of the full
variety of community living arrangements,
including the most integrated options, and
of the capacities of community systems
to meet challenging needs. 

■ Assessments of the most integrated
setting appropriate must be based on an
individual’s needs and desires for com-
munity services and not on the current
availability of services and supports. 

■ People should always be involved
in their own assessment and planning
and must receive information in a form
they can understand to help them make
choices.

2. Populations Covered

Many survey responses indicated that
certain populations of individuals with
disabilities were not being targeted in
Olmstead planning efforts. For example,
almost none of the surveys indicated any
Olmstead planning for individuals with
brain injury. While individuals with men-
tal illness are discussed in virtually every
Olmstead plan, many of the plans lack
any specifics to increase community-
based services for this population. Dela-
ware advocates note that individuals with
mental illness face huge barriers to com-
munity integration because the state has
made virtually no efforts to expand avail-
able community placements for that pop-
ulation, although it has made substantial
efforts to expand community-based ser-
vices for individuals with developmental
or physical disabilities and children
through Medicaid waivers. Ohio’s plan
contains specific recommendations for
reducing the number of individuals un-
necessarily confined in nursing homes
and retardation centers, but with respect
to reducing the number of individuals
confined in state hospitals for mental
health services, it contains mainly vague
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94 These parameters may be found at www.protectionandadvocacy.com/Assessment
Parameters4.htm.



generalities and few plans other than
moving Medicaid mental health services
into a managed care system. Texas has
focused largely on expanding Medicaid
waiver services, which do not include
community services for most adults with
mental illness. It has recommended spe-
cific time frames for moving individuals
from retardation facilities but not from
state hospitals.

Many plans do not provide for the
identification and assessment of individ-
uals at risk of institutionalization. For
example, many states have not specifi-
cally planned for individuals in homeless
centers, individuals leaving detention cen-
ters, children leaving the school system,
children in foster care, children leaving
the juvenile justice system, and other indi-
viduals who are living in community set-
tings and are at risk of institutionalization.
Some plans do include the “at risk” pop-
ulation in their plans but do not state
whom they include or how the state plans
to identify individuals at risk of institu-
tionalization.

3. Enforcement by the Office for
Civil Rights

Many survey responses discussed a
lack of effective enforcement of the inte-
gration mandate by the Office for Civil
Rights of the Department of Health and
Human Services. Advocates cited the
office’s inadequate resources or power to
do anything beyond participate in meet-
ings with the state. New York advocates
said that the state openly refused, without
any consequence, to cooperate with the
office’s investigations. Wisconsin advo-
cates felt that they were “working-togeth-
ered to death” by civil rights officials and
that the office was willing to accept any
state effort as movement toward compli-
ance. Kentucky advocates said that the
office declined to investigate complaints
from individuals with state guardians
unless the state gave written authoriza-

tion. Colorado advocates indicated that
their regional office was holding most
complaints in abeyance pending the com-
pletion of state Olmstead plans.

C. The Health Insurance Flexibility
and Accountability Demonstration
Initiative
I must say a word about the new

Health Insurance Flexibility and Account-
ability Demonstration Initiative that the
federal government announced on August
4, 2001.95 In this initiative the Bush admin-
istration invited states to apply for
Medicaid waivers that would enable them
to cover currently uninsured individuals
but would require that spending stay at
the same level without the additional indi-
viduals. The waivers would permit states
to make drastic cuts in benefits to Medi-
caid beneficiaries who are covered
through optional eligibility categories and
impose new cost-sharing requirements on
them. Instead of the comprehensive pack-
age of Medicaid services currently avail-
able to these individuals, the new initia-
tive would permit states to reduce their
benefits to the levels in one of the fol-
lowing benchmark plans: the Blue Cross–
Blue Shield option under the federal
employees health plan, the state’s plan
for state employees, or coverage offered
by the health maintenance organization
with the largest enrollment in the state.96

According to an analysis done by the
Center on Budget and Policy Priorities,
the initiative 

invites states to cut critical health
benefits and increase cost-sharing
for up to 12 million low-income
elderly and disabled individuals,
parents, pregnant women, and
children without any requirement
that states use the resulting sav-
ings to expand coverage. As a
result, through these waivers,
states that wish to do so appar-
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95 The initiative may be found at the Center for Medicare and Medicaid Services’
www.hcfa.gov/medicaid/hifademo.htm.

96 Ctr. on Budget & Policy Priorities, Administration Medicaid and SCHIP Waiver Policy
Encourages States to Scale Back Benefits Significantly and Increase Cost-Sharing for
Low-Income Beneficiaries (Aug. 15, 2001), available at www.centeronbudget.org/8-15-
01health.htm.



ently will be able to take actions
that can reduce the access of cur-
rent beneficiaries to health ser-
vices (because certain services are
no longer covered or because
some beneficiaries cannot afford
the higher copayments they are
charged) in order to finance other
non-health expenditures or tax
cuts.97

Thus many Medicaid beneficiaries
who are covered under optional cate-
gories could lose the community-based
services they currently receive if states
choose to implement the new waivers in
that manner. Many of these individuals
are the very people who require the full
array of Medicaid services to remain in
the community and avoid institutional-
ization. Whether states will choose to
adopt the new health insurance flexibili-
ty waivers and how they will implement

them remains to be seen, but these
waivers pose a threat of rolling back
Olmstead implementation.

THE OLMSTEAD DECISION’S RECOGNITION OF THE

right to receive services in integrated set-
tings continues to have far-reaching effects.
In addition to the litigation to enforce the
integration mandate and the executive
branch’s promoting its implementation, a
majority of states are fostering community
integration of individuals with disabilities.
Their progress, however, has been remark-
ably slow. Nine years after the integration
mandate of the Americans with Disabilities
Act became binding law for public enti-
ties, states are largely engaged in the pre-
liminary stages of  planning to reduce
unnecessary institutionalization of individ-
uals with disabilities. What plans they have
developed appear in many cases to have
significant gaps.
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